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Guidelines on How to Handle

Promotion Actions

By Andrew R. Krakoff

National Counsel, Oakland Office

Without doubt one of the most frequent areas of complaint for which employees seek union assistance concerns promotion actions.  To our members, promotions provide one of the few clear ways to secure greater financial rewards on the job.

As a steward, how often do you hear complaints that the promotion action was the product of “pre-selection” or was not done in a “fair and objective” manner?  What follows is a brief review of some of the issues and problems you may face when presented with a competitive promotion problem.

Know Your Contract

In order to properly represent an employee in promotion action, it is imperative that you have a first-hand knowledge of your particular contract.  No two contracts are identical.  Although similar, each contract provides somewhat different details and specific procedures, which must be followed in a competitive promotion action.  It is imperative that you, as a union representative, take whatever time is necessary to thoroughly familiarize yourself with the contractual requirements.

Analysis of Promotion Cases

In evaluating a potential promotion grievance the following analysis should be applied:

A.
Is the vacancy one which management must fill according to the contract’s procedures for processing competitive promotions?
The contract itself is the best reference in making this determination.  Each of our contracts sets forth those actions for which the agency must follow competitive procedures.  View this list carefully.

Too often management will attempt to fill non-competitively a position vacancy that it is required contractually to post and fill by petition.  In such a case the union or any potential applicant may grieve the failure to post the vacancy.  If such action goes unchallenged, it may result in an employee performing higher graded work without receiving the appropriate pay.

B.
Does “first consideration” apply?

Many of our contracts contain a “first consideration” obligation by which the agency is required to consider current agency employees for vacancies before considering candidates from outside the agency.  While we cannot require an agency to select the in-house candidate before considering the outside applicant, often this will provide a means of pressuring the agency to provide meaningful “first consideration.”

In addition it is important to UC aware of applicable agency regulations, which might apply to “first consideration.”  Thus, for example, the Internal Revenue Service under Policy Statement PO-4 mandates that the IRS select the current employee in favor of the outside applicant where they are equally qualified.  This allegation must be specifically grieved.

C.
Was the vacancy announcement posted for the appropriate length of time, and did it contain all the necessary information?
The vacancy announcement must be posted for a specified length of time (e.g., 10 days).  Furthermore, the contract will specify what information the announcement must include.  The failure on the part of the agency to provide any of the substantive information required on the announcement could result in other employees being interested in the position and will warrant an extension of the posting time.

D.
If a long-term vacancy announcement or a roster is being announced, is it used correctly?
In many of our agencies, particularly the IRS, long-term vacancy announcements and rosters are used when management expects several vacancies to occur over a period of time.  The long-term announcement and roster allows them to go through the ranking process once, rather than several times, when filling “ad hoc” vacancies.

E.
Was the employee properly evaluated?
Most promotion grievances result from deficiencies beginning in the evaluation stage or the ranking process.  The fundamental question is:  Did the employee receive a fair and objective evaluation by his or her supervisor or by the ranking official/panel?  If we can demonstrate that the employee did not receive a fair and objective evaluation, and if we can raise the employee’s score to a degree that he/she makes or improves his/her position on the Best Qualified List, then we can succeed with the grievance.  So first we must determine whether the assigned rating reflects actual performance in that factor.

F.
Was the selection proper?
Any selection technique employed by the selecting official, such as interviewing the best-qualified candidate, must be uniformly applied.  When this uniformity is breached, the grievant is entitled to relief.

G.
Was the selection properly effected?
Generally our agreements specify the time period following a selection during which a promotion must take effect.  Failure to properly follow these guidelines could result in back pay for the employee.

What is the Appropriate Remedy?

In general, the main remedy an employee may receive is priority consideration for a subsequent position for which the employee is qualified.  This would occur where the employee was erroneously left off the Best Qualified List, where an employee’s ranking on the Best Qualified List is improved as a result of the grievance, or where an employee was omitted from or improperly ranked on a roster.  Employees must recognize that receiving priority consideration does not automatically entitle them to a promotion.  Instead, they will be considered before any other candidates.  An employee may, however, grieve the failure to be accorded proper—i.e., meaningful good faith consideration— when receiving priority consideration if the union pursues the grievance to arbitration, the arbitrator will generally be limited to determining whether the employee received a “fair and objective” ranking.  Where that is the case, the arbitrator will be empowered to order the agency to reevaluate the employee.  The arbitrator cannot, however, substitute his or her judgment for the agency and determine what score the employee should receive.  Should the employee receive the higher ranking, as described above, then he or she will receive apriority consideration.

In an extremely limited number of cases the grievant may he entitled to retroactive promotion, displacing the person who was selected.  In these cases, we must prove that “but for” the error made in the promotion process the grievant would have been selected.  We must demonstrate a direct causal relationship between the error made by management and its failure to select the grievant.  The decisional law requires a non-discretionary agency policy or procedure, the violation of which prevented the grievant from being selected.

Request the Appropriate Information

Central to your analysis and subsequent representation of any employee in a promotion action is obtaining the relevant information.  As outlined in Chapter 8 of the NTEU Steward’s Manual, “Access to Agency Information”, the Civil Service Reform Act gives the union the right to information that is relevant and necessary to process your grievances.  Many times the contract will specifically identify the information to which you are entitled in a promotion case.  Again, it is imperative to consult the contract when working on such a case.

At a minimum you must obtain the “promotion package.”  A promotion package will contain the supervisory evaluation with narratives, the ranking panel’s evaluation with narratives, and any other evaluative material such as records of experience, training, and awards.

If the information is sanitized in order to protect the privacy of applicants, the agency must nevertheless use some type of coding process so that you can identify the scores relevant to the respective candidates (e.g., in alpha code for applicant A, applicant B, etc.).  Such information will enable you to compare the accuracy, consistency, and completeness of the ranking panel’s score and supervisor’s appraisals of the grievant and other candidates.

Analyzing such information is admittedly tedious.  The promotion package may be quite thick.  Nevertheless, a careful review utilizing spreadsheets or charts can be the difference between a successful and an unsuccessful grievance.

For additional information on this topic see Chapter 9 of the NTEU Chapter's Manual.
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